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COVID-19 AND WORKERS’ COMPENSATION

New Tracking Rules Challenge Employers
SB 1159, signed into law in September, requires
that when a California employer learns that an
employee has tested positive for COVID-19, it must
report that positive case to its workers’ compensation carrier within three business days.
There is a lot of ground to cover in these reports and
the legislation was passed without much fanfare,
so many employers may not even know about their
obligations. And that could cost them: the fine for
non-compliance is $10,000 per incident.

The presumption applies to all workers: (1) who test positive during an outbreak at work; and (2) whose
employer has five or more employees.

WHEN IT APPLIES
All of the following conditions must exist for the COVID-19 presumption to apply:
• The employee tests positive within 14 days of working at a worksite
• The date of illness shall be the last date the employee worked at the workplace prior to the positive test
• The positive test occurred during an outbreak at the workplace

The report must include a number of details that
legal experts say will create a significant reporting
burden for employers.

WHAT MUST BE REPORTED
• The date the worker tested positive.
• The address of the worker’s place(s) of
employment during the 14 days preceding
the positive test.
• The highest number of employees who
reported to work in the 45 days preceding
the last day the employee worked in the
workplace.
The task will be made even more difficult if an
employee works at multiple worksites, and an
employer could have to spend a significant amount
of time doing all that detective work.
Employers will have to go through the same
process for each COVID-19 case among their staff.
The law creates a presumption that workers who
come down with COVID-19 between July 6 last
year and Jan. 1, 2023, contracted the virus at
work, which makes them eligible for workers’
compensation benefits.

WHAT IS AN ‘OUTBREAK’?
An “outbreak” exists if, during a 14-day period, one of the following occurs at a worksite:
• If the employer has 100 employees or fewer at a specific place of employment, four employees test
positive for COVID-19;
• If the employer has more than 100 employees at a specific place of employment, 4% of the number of
employees who reported to the specific place of employment test positive for COVID-19; or
• A specific place of employment is ordered to close by a local public health department, the State
Department of Public Health, the Division of Occupational Safety and Health, or a school superintendent
due to a risk of infection with COVID-19.
THE TAKEAWAY
The most important thing is that you are prepared for the paperwork and detective work you’ll have to
engage in in case one of your workers contracts the coronavirus. You should have systems in place so that
gathering the information will be easier in case of a COVID-19 infection at your workplace.
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For a quote on workers’ comp insurance, business insurance,
or health insurance, please contact David Katz.

David Katz
CA License #0712961
415-489-7614
david@vma.bz

HEALTH CARE OUTLAYS

Generics and Biosimilars the Key to Reducing Drug Spending
The soaring cost of new prescription drugs is becoming a major driver in
overall health insurance price increases, and some of those drugs are so
expensive that they are out of reach for the average patient.
When people can’t afford the drugs their doctor prescribes for their
ailments, it can result in either severe financial strain (even for those with
insurance) or, if they can’t buy the medication at all, serious consequences
for their long-term health.

• High launch prices of new brand biologics and specialty drugs.
Specialty drugs are often used to treat complex, chronic conditions,
and are among the most expensive medicines on the market.
• Annual price hikes for brand-name drugs with no real competition.
While generic drugs are affordable for most people, brand-name drugs can
cause serious financial pressure on most people. That’s not factoring in the
fact that the cost of many popular brand-name drugs doubles every seven
to eight years.
Per capita spending on specialty drugs increased by 55% from 2015-2018
and their average cost hit $4,500 in 2018, according to a study by the
American Association of Retired Persons.
According to the association’s report, brand-name medicines account for
77% of all spending on prescription drugs. The numbers are enough to
make your head spin.
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One way to tackle these skyrocketing prices is to increase patient access to
more affordable generic or biosimilar pharmaceuticals that are approved by
the Food and Drug Administration.
Using generics and biosimilars has proven to be the top way to reduce the
cost of medicine outlays. For example, generic drugs can often cost 80 to
85% less than brand-name drugs, according to an analysis by the FDA.
That’s usually the first option when trying to reduce a patient’s spending.

WHY PATIENTS ARE PAYING MORE
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THE ANSWER

That gets more difficult when no generics exist, which is often the case for
new drugs which still have their patent.
That’s where biosimilars come in. They can be affordable alternatives to
expensive brand biologics, and more are coming to the market every year.
Between 2015 and 2020, the FDA approved 29 biosimilars. If the trend
continues, the potential savings could reach $54 billion over the next 10
years, according to a study by the Rand Corporation.
THE TAKEAWAY
The more biosimilars that come on the market, the less of a burden drug
prices will be on those who need them most. Also, as more biosimilars
become available, fewer people will opt for abandoning their prescriptions
at the pharmacy due to cost.
In addition, when you are being prescribed drugs, you should always talk to
your doctor about generic alternatives since 90% of them can be purchased
for less than $20 for insured patients.
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WHY VMA INSURANCE

Full Service Commercial Brokerage
serving printing, graphic arts, and the
broader communication industries

Medical, dental, vision, life,
disability, executive
reimbursement, and more

VMA Insurance Services offers
preferential group rates and other
cost-saving benefits

HUMAN RESOURCES

Employment-Related Lawsuits Explode During Pandemic
As the COVID-19 pandemic continues, so does the number of workplacerelated lawsuits filed by workers across the country against their
employers.

According to Seyfarth, of those cases:

The pandemic laid the groundwork for new local, state and federal laws
and regulations governing a number of workplace issues like workplace
safety, family and medical leave and remote work.

• 339 cases were related to workplace safety and retaliation for
complaining about safety shortfalls. Many of these cases allege
that employers had failed to protect their workers from contracting
COVID-19.

And it created new challenges for employers who were forced to
close operations, lay off and furlough workers and organize new work
arrangements.

THE MAIN DRIVERS OF THE LAWSUITS
• Alleged failure to provide a safe working environment.
• Discrimination claims, particularly relating to disability and age.
• Leave claims under the Family Medical Leave Act and the patchwork
of federal, state, and local laws enacted in response to the
pandemic.
• Retaliation and whistleblower claims, often attached to either a
workplace safety or leave issue.
• Wage and hour lawsuits arising out of the pandemic.
Two law firms that track workplace litigation report that there were more
than 1,000 COVID-19-related lawsuits filed by workers against their
employers in 2020.
Employees filed 1,452 lawsuits in state and federal court from Jan. 1
through the middle of December, according to Littler Mendelson in San
Francisco. Meanwhile, Seyfarth Shaw put the number at 1,005 for all of
last year.

• 690 were complaints concerning layoffs and firings that were spurred
by the pandemic.

• 240 cases were for discrimination typically for terminations of
furloughs. Discrimination complaints cut across a number of protected
categories, including, age, racial and gender discrimination.
• 113 were wage and hour claims, mostly employees alleging they were
forced to work off the clock. This was especially common for remote
staff.
• 93 were for FMLA infractions, with workers being denied leave to
recover from COVID-19 or care for a loved one due to the pandemic.
WHAT YOU CAN DO
Familiarize yourself with the workplace laws that were put in place by the
CARES Act and other federal legislation, as well as any new state laws in
response to the COVID-19 pandemic.
Comply with workplace safety regulations and do not retaliate against
anyone who comes to you with concerns about your safety protocols.
Also, if you are terminating do so fairly and do not single out any number of
people in a protected class.
The decisions should be made based on their work duties, their value to the
organization or even seniority.
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DOL Redefines ‘Independent Contractor’
The U.S. Labor Department in January finalized a regulation for classifying independent contractors.
In essence the practice between the hiring party and worker is more important than a contract.
The regulation employs an “economic reality test:” Whether the worker depends upon someone
else’s business for work or is in business for themself. This test considers two core factors:
• The nature and degree of control over the work. Who sets the work schedule? Can the person
work for a hiring firm’s competitor?
• How much opportunity the worker has for profit or loss based on initiative and/or investment.
If the worker’s status is still unclear, the employer must consider the additional guideposts:
• Does the job require “specialized training or skill that the potential employer
does not provide?” If so, the worker may be an independent contractor.
• How permanent is the relationship between the worker and employer.
• Is their work separate from the firm’s production process?
According to one analysis, “this factor will turn on whether the
individual works under circumstances analogous to a
production line.”
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employee benefits. Please consult your broker or legal counsel before acting on any articles. Produced by Risk Media Solutions on behalf of Visual Media Alliance. All rights reserved. Copyright 2021.

